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could become a Democrat, a Presbyterian or Catholic * * but 
he is not compelled to do this." 

The majority of the court held that the bidder by making 
no stipulation in his bid was authorized to ignore the provisions 
of the advertisement, as to the union label, and refuse to comply 
therewith in furnishing the goods; also, that it would be presumed 
that he knew the provision invalid; that no restriction in bidding 
resulted therefrom; and that a contract awarded to the lowest 
bidder was binding on the city. It would seem, however, that 
the dissenting judges stand on better legal and logical ground. 
The minority would have declared the contract made under the 
rule requiring the union label wholly void. Memphis v. Gas Co., 
9 Heisk. 532. They say, "The provision of the charter relating to 
the letting of contracts is mandatory and controlling, and the bid- 
ding, not having in our opinion been open to free and unrestricted 
competition, was illegal and gave no right and imposed no lia- 
bility, even though fully performed by either party. San Francisco 
v. Broderick, 57 Pac. 867 * * * The requirements in- 
serted in the advertisement for sealed bids, containing provision 
that the work should bear the union label, was calculated to deter 
free and competitive bidding. ( See 20 Am. and Eng. Enc. Law, 2nd 
ed. 1 166.) 

The whole question shades into the points raised by the Eight 
Hour Law cases elsewhere commented upon in this issue. It in- 
volves the entire doctrine of free contract and the illegality of 
restrictions thereof. The insistence that public printing shall bear 
the union label, tends, unquestionably to restriction of competition, 
discrimination in favor of a particular class and to increase of the 
burden of the taxpayer, even if higher tribunals should not concur 
with the Tennessee Court in holding such contracts in violation 
of the 14th Amendment to the Federal Constitution. 



COMPULSORY VACCINATION. 

Statutes requiring vaccination are now to be found upon the 
statute-books of most, if not all, of the States. The earlier statutes 
generally related solely to school children, making vaccination a 
prerequisite to attendance; and have uniformly been held to be 
constitutional on the general ground that attendance upon schools 
is a privilege afforded by the State, rather than. a technical right 
of the citizen, and that the State may impose reasonable conditions 
upon those availing themselves of such privilege. Bissell v. David- 
son, 65 Conn. 183; Duffield v. School District, 162 Pa. St. 476. 
Yet the courts have usually considered this power to be restricted to 
the legislature and have denied its exercise by health and school 
boards, when acting, not under express legislative authority, but 
by reason of their general power "to supervise" health and schools 
and "make reasonable rules and regulations therefor." Osborn v. 
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Russell, 68 Pac. 60 (Kan. 1902) ; Matthews v. Board of Education, 
127 Mich. 530; In re Smith, 146 N. Y. 68. 

In more recent years the legislatures have gone further and 
enacted statutes requiring in certain exigencies, vaccination on the 
part of 'all persons in the community. The Massachusetts statute, 
which is similar to that of Connecticut and many other States, is 
as follows : "The board of health of a city or town, if in its dis- 
cretion it is necessary for the public health or safety, shall require 
and enforce the vaccination and re-vaccination of all the inhabi- 
tants thereof, and shall provide them with the means of free vac- 
cination. Whoever, being over twenty-one years of age, and not 
under guardianship, refuses or neglects to comply with such re- 
quirements, shall forfeit five dollars." Rev. Laws, Mass., c. 75, 
Section 137. 

Under authority of this statute, the board of health of Cam- 
bridge, in 1902, reciting that small-pox was prevalent to some 
extent in the city, ordered all the inhabitants who had not been 
successfully vaccinated since Mar. 1, 1897, to be vaccinated or re- 
vaccinated. Certain of the inhabitants refused and were tried 
and convicted. On appeal, the Supreme Judicial Court of Massa- 
chusetts affirmed the conviction and declared the statute to be 
constitutional. Commonwealth v. Pear, 66 N. E. 719. 

In reaching this conclusion, the court followed the cases of 
Morris v. Columbus, 102 Ga. 792, and State v. Hay, 126 N. C. 999. 
The opinion is based on the general police power and in analogy 
to the decisions in the school children's cases, the court failing to 
make the distinction that in these a privilege only is denied for 
non-compliance, while in the principal case, there is a penalty by 
fine. This point was met by the first case to consider the ques- 
tion, Morris v. Columbus, supra, the court there denying the valid- 
ity of the distinction, saying, "True, the child may avoid the conse- 
quences of the resolution by not entering school; and so the citi- 
zen may avoid the consequences of a municipal regulation by put- 
ting himself beyond the jurisdiction of the municipality." Whether 
or not this disposes of the question may be doubted, but the courts 
have found a broader ground on which to uphold the legislation, 
that if a statute be enacted to promote the general welfare, whether 
it be for the good of the community is a legislative, and not a 
judicial, question. 

It would seem, therefore, that as long as the opponents of vac- 
cination are confronted by the testimony in its favor, of a large 
number of prominent physicians, they cannot look to the courts 
to set aside the legislation ; for as Tiedeman, on the Police Power, 
p. 39, remarks : "This expert testimony may be erroneous, as ex- 
pert testimony often is ; but its unreliability must be proven to the 
courts, in order to successfully resist the enforcement of vaccination 
laws." But the Massachusetts court denies even the force of such 
an argument, saying: "If the defendant had been permitted to 
introduce such expert testimony * * it would not have justi- 
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fied the court in holding that the Legislature had transcended its. 
power in enacting this statute on their judgment of what the 
welfare of the people demands." 

The opposition to vaccination, which manifested itself in 
Montreal, Canada, during the winter of 1885-86, in riots against 
the enforcement of a compulsory law, and that later led to the 
adoption in England of a law making it optional ( 1898) and is now 
seen in the growth of the Anti-Vaccination League in this country, 
must apparently confine its efforts to the legislature, for no court 
as yet has given weight to its contentions. 



